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One of the more: dramanc changes mcorperated into the new Constltutlon was-the'creation: of Ihe
judicial branch of government. Realizing that a separate. branch was needed to- ad]udlcate legal
-issues, the Founding Fathers setup a court system that had atits top a: Supreme Gourt holding the.
final power of constitutional review. In additionto ‘a federal: ]udrcrary, consistent with'the federal _

system, states set up their own court systems. L R PR DL

This chapter will explore the nature of the ]ud1c1al branoh of government Tt will look at howthe
court system is orgamzed how }ustlces are appomted and the background of Judges A central
_1ssue that will be dlscussed is the polu:y,r malqng function of the Supreme Court How cases get
1o the Supreme Court and how. they are demded dn’ectly relates 10, thls issue: By Iookmg at the
history of the Court you will also be able to understand the 1mpact the Court has had on Ameri-
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The Aimerican

' judicial system has ‘

a duality that is
consistent with our
fedsral system of
government.

The structure -
- of the federal
court systemt
" facilitates the
judicial process,
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- The dual nature of ‘the court_ Systerm 'reﬂects the shared power of the' nattonal and state govern

_'rmts th 5 states 10 develop i

i Specral couts we:

can society. Frnal]y, we will look at the ongomg debate regardrng the issue of whether the Court’s
policymaking function should be activist or whether justices should show judicial restraint.

~ Unlike the other two constitutionally established institutions of government, the judiciary, to
mary, is the most distant from the average citizen. There is alack of understanding regarding the
powers and function of the Court, and since federal ]ustlces serve for life, they are not-directly
responsible to the elecforate. Yet the ]udrcrary helps to mamtam a dehcate balance between
order @nd liberty. It has a major impact on. the average citizen. If you trace the influence of the

¢ +“Suprenie Court from the Marshall Courtto the Rehnquist Court, you will see how public policy

is affected.

QUICK €O NSTITUTIONAL REVIEW OF ssse sooacaser

m Basis of consti ‘tl':'nal power' found in Article Hl

. @ Judrcml power extends to. |ssues deallng w1th common law; equsty, .cnnl an, e
crlmmal Iaw and public Iaw

Cases are det:lded through ongmal JUI’ISdICtlon or appellate Jurlsdictlon

& Chief Justlce of the Supreme ‘Court premdes over lmpeachment trlals R

‘B Congress creates courts' “|nferaor" to the Supreme Court

: ments Accordrng to-the Con' ‘rtunon, the Congress can- estabhsh lower federal courts: It also per-

en’ own crrmrnal Justrce system and courts: to support it. Although :
ndent from th.e federal courts the state courts are hnked by an appeals process

: reated by Congress to deal w1th cases derlvmg from the delegated powers of

‘_-Congress suc _ as rmhtary appeals, tax appeals, and vereran appeals

~The Junsdrctmns of federal and state courts depend upon the natiire of the cases The Consti-

fittion’ speCIﬁcally assugns foderal courts ]urrsdrctron in cases dealmg ‘ith laivs drising from the

Constitution, treaties, all cases dealing with ambassadors, cases dealing with admiralty and mari-
time issues, cases in which the United States is involved with two or more states, or cases between -

- ¢itizens of different states: The Supreme Court has orrglnal jurisdiction only in those “casesaffect-
"mg ambassadors; other public: riinisters and consuls, and those in-which a State shall be a party.”
‘Exclusive State court jurisdiction involves those cases deriving from state laws. However, through

_-.the appeais process;: maoy of those cases could. eventually end up in federal cOourt. N

' S‘FRU@?@RE

':_Tne Constltutron allows the estabhshrnent of ”mfertor courts or lower courts The first ma]or orga-

n1zat10na1 actof Congress occurred 1n 1789 with the ]ud1c1aryAct creatmg district courts. Congress _

'has also responded by creatmg specralrzed or leglslat"'_'e courts and courts of appeal
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District cowrts, of which there are currently 94, handle 80 percent of the federal cases brought -

'to them. Each state has at least one federal judicial district. The district court-is the court of first
hearmg for cases 1nvolvmg federal crimes, civil suits involving federal laws, bankruptcy proceedings,
admiralty and maritime cases, and immigration cases. United States attorneys are appointed by the

-president and confirmed by the Senate. They are responsible for bringing cases to the district courts.
o ~/Ihe courts of appeal were established by-Congress in 1891. They were created to sef up an inter-

mediate jevei of appeal before cases got to the Supreme Court. There are 13 courts of app_eal- and

':a Supreme Court Jusrice-i‘sassi'gn.ed toract asliaison, These courts are responsible to review deci-
- sions of district courts.and special.courts They review and enforce decisions of federal regulatory
K agencres and review cases on appea] from state supreme courts. -The Supreme Court isthe last final
court of appeals and 1t will be looked at as a separate topic later in this chapter

‘?‘sea,ecrtoﬁs OF Jossacas

The other two branches of government, the execunve and 1eg151at1ve, are ].mked in the process of
' selecnng federal ]usnces In -addition, spec1al interests such as the American Bar
';-Assocranon glve theirinpiit. ‘The resn}t is a process that sometimes gets embroiled in
_-'pohacal controversy The president must get thé approval of the Senate for all federal

| 1udgeshlps In addrtron, the tradition of senatorlal courtesy, the pnor approval ofthe.
-senators frorn the state ffom which the ]udge comes; has’ been part of the appornt—-_ :'
. mient process This courtesy doeés not apply to Supreme Court justice nominations.”
“Once nominated, the judicial candidate must appear before the- Sente ]udlcrary'—:
e Comrmttee and i§ glven a complete background check by the Department of ]usttce _
_Usua]ly, lower cotirt ]USUCES are not hand- prcked by the president. They corne from. :
’ recomrnendanons of other ofﬁc1als Many lower court ]udgeshrps are given as a result of prior poht—
jedl s support of the presrdent ot pohncal party From the administration of Franklin Roosevelt to the
' admtnlstranon of Barack Obama, with the exceptron of Gerald Ford every presrdent has appomted
- over 90 percent oflower federal court Judges from his own pohhcal party 'Ihere have beenan 1ncreas—
7 1ng number of rntnonty Judges appomted espec1ally women, Afncan Amencans, and HiSp&HlCS

gupaeme'@@a&rt N@maaaa@rts

:The consrderauon of ]ud1c1a1 1deology has become 1ncreasmgly nnportant in t_he selecnon of
- Supreme Court justices, When a Supreme Coutt norrunee appears before the Senate - Judiciary
'Commlttee, issues such as consntuttonal precedent }udrcml activism, legal wrlnngs, and past
:';ud1c1ai decisions come under scrutlny Other i issues such as feehngs of Anterest groups, pubhc
opinion, media opinion, and ethical and moral pnvate actions of the nommee have been part of
the selectlon piocess. Let's look at four recernt nominees.to illustrate this point,

" “When Justice Liwis Powell Ieft the Court i 1n 1987, President Reagan nominated Robert Bork_ )
Bork had been an assustant attorney general ifi the Justice Departrnent and was pait of the, "Satur- o

day thht Massacre” when Ntxon fired ‘Attorney General Elliot Richardson, Bork was third i in hne.

and carried out Nixon's order w0 ﬁre the specrai prosecutor, Archlbald Cox, who was investigating: -
the Watergate break-in. Bork was d conservative jurist and belleved in Judlmal restraint, Many of '
his writings were quesuoned aswellaga number of hIS views regardmg rrunorrnes and afﬁrmanve _ t

actton He was re]ected by the Senate.

After his defeat, ‘the term "Borked” was comed It refers to a presu:lenual appomtee Who doesj :

not get approved by the senate because of 1deolog1ca1 reasons.
" Douglas Glnsburg was norhinated by Reagan after Bork’s rejecnon He was also consrdered

extremely conservative. Under intense Senate questiomng, condlict of interest issues surfaceci as
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well as allegations that Ginsburg had used marijuana when he was & professor in law school. Rea-
- gann withdrew hiis nomination and finally succeeded in getting unanirnous,Senate ap‘pr(jval for the
more moderate Anthony Kennedy. - : - R
The most heated debate over confirmation occurred when President Bush nonnnated Clarence
‘Thomas in-1991 to replace the first Afrrcan-Amerrc_an Iusuee,-'lhurgood Marshall. This nomina-
tion-brought to national attention the actions of the male-dominated ]udlciafy Committee when
it came 1o questioning both Thormas and Anita Hill. Thomas was narrowly conﬁrmed by a vote of
52-48. The confirmation process brought te the forefront the contlict between the president’s con-
stitutional-authority to nominate the person he feels is best qualified and the responsibility of the
Senate 1o approve the nominee. The parusanshlp of the committee as well as the leaks leading to
the testrmony of Hill'added to the controversy : o
" When Clinton hécame pres1dent his fifst two nominees, Ruth Bader Ginsburg and Stephen
. Breyer, reflected an attempt on his part to dEpOllthlZE the: process.__Both nominges received easy
Senate approval ' : ' '

- 'l'he second term of George W Bush brought about a ma;or change in the makeup of the
' Suprerne Court Sandra Day o Connor, the Court s first female appo:ntee resrgned Presrdent Bush
nornmated Judge Iohn G Roberts, Ir. to replace her. Iudge Roberts clerked for William Rehnqurst
in 1980 ‘when Rehnquest was an associate Justlce Roberts went on to serve on the U.S. Court of
‘ Appeals for the D.C. Clrcurt in 1992 He had prevrously argued 39 cases before the Supreme Court.

- Roberts. descrlbed lurnself asa " “strict construcnonrst" Who relied heavrly on precedent in deter-

: mrnmg the outcome of cases that came before him. - .
Before the conﬁrmanon process began Chlef Iustrce erharn Rehnqmst dred and PreSJdent
Bush decided to nommate Roberts as Chtef Iusoce leavrng O’Connor’s replacement vacant until
Roberts was conﬁrmed After the conﬁrmanon hearrngs were completed the Senate voted to con-

_frrrn Rob‘erts as the’ seventeenth Chref ]usttce of the Supreme Court. Roberts becarne the youngest
Chref ]ustrce srnce ]ohn Marshall Bush’s nornrnee to replace o' Connor was federal appeals Judge
Samuel Ahto who was confrrrned by the Senate

The deat.h of erlrarn Rehnqurst ended an era of ]ud1c1al restramt and conservatlve actrvrsrn
Rehnqurst s legacy will be far reaching, Decisions in the areas of federalism and the rights of the
accused turned the Court to the right. O’Connor’s legacy as a swing vote on the. Court was also

significant. In: 2009, Justice David Souter retired. President Obarna nominated the first Hrspan-
‘e~ Amerrcan judge Sonia Sotomayor, to the Suprerne Coutt. President Obama appornted Sohc1tor :
'General Elena Kagan to-the court after ]usnce ]ohn Stevens retlred . R

ELEMETE@ NUMBEE @F @ASES

Based on the rule of four” [a minimum of four jLISthES agreerng to review a case),
N _the Supreme Court’s docket is taken upbya cornblnatton of appeals cases ranging

frorn the legality of the death pena_lty to Copynght mfrrngernent

] Pnor to 2000, the court released audrotapes of cases argued on a delayed basrs
. The Court teleased audmtapes for the first time in 2000, immediately followmg
- . the dispured 2000 presrdennal elchon and theTegal challenges that followed. The
' tapes were released to the media and were played over the Internet. They contin-
ued this practice during subsequent terms whenever there was a case that evoked
A large amount of public interest, such as -the University of Michigan affirmative

- action case, the Guantanamo Bay. detalnee case, and the gay marriage cases. .
~_The processit takes for a writ of cernorarr (Lann for t0 be made more certam")
1o be heard is based on f1ve crrterra : '
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. If a court has made a decision that conﬂrcts wrth precedent.. .

_ Ifa court has come up with a new queshon : o
“Tf one court of appeals has. made a decrslon that conﬂrcts wrth another
IE there are other inconsistencies between courts of drfferent slates..

| '.‘E

ine

' .3

If there isa spht deelsron in the court of appeals..

Ifa wr1t is granted the’ lower court sends to the. Supreme Court the transcnpt of the case thiat
has been appealed Lawyers argumg forthe petrtloner and 1esp0ndent must submit to the Court
W"rltten bnefs outhmng their position's on ‘the casé: The briefs must be a specified length Thust be
.ona certarn coior of paper,’and must he sent to the Coust wrthrn a specrfred perlod of time, Addi-
tional amicus cunae, "frlend of the court brlefs riay be sent to support the position of one side or
the other. Once the case has been placed’on the docket, the lawyers are notified, and they begrn
preparing for.the gruehng process of oral arguments before the Court. Attorneys are often gnlled

by the sitting. ]ustrces for 30 mlnutes Often, the Solicitor. General’ of the Urnted States represents-

the, governmenr in cases brought agamet it; Although these argurnents do not usually change the
posﬂron of T_he ]udges, they offer the pubhc an 1n31ght into the legal and constitutional issues’ of
the case. Affef the casé is heard the nine ]ustrces meet in conférerice. A determrnanon is rrrade
whether a majority of the ]ushces have dri opinion onthe outcome ofthe appeéal: -

Once a rnajonty is established, sometimes after much ]ockeymg, the Chlef ]ustlce assrgns
a ]ustlce to wrrte the rna]orrty decision. Opposrng ]usnces rnay wrrte drssent;ng opinions and if
the majority has a drfferent oprmon regardlng certarn components of the majority oprmon, they

may. writé concurrrng oprnrons 'lhe ‘decision of t.he case is. announced months after it hasg beeti

reached Sornetlrnes, when the case is significant, the décision i 1s read ‘bythe Chref ]ustlce At other
times a pur curram decrsron, a decrsron without explanahon, is handed down Once a-decision
is. handed down, it becomes pubhc policy ‘The job of 1rnp1ernentrng the dec1sron may fall ofi the
execitive branch legislature, or reguIatory agencres, of it may require: states to change théir laws.
Probably one of the. most far- reachlng ¢ases was Roe v Wade (prevrously discussed), whith
1nvahdated a number of state laws, However, a number of case’s attempted to redefine the Roe
doctnne The fact that the number of cases ‘decided decreased during the’ Rehnqurst years 1llus—
tiates the restrarnt ‘of that Court in tamperrng with Court precedent. Another route of appeal used
by people convicted of a ‘crimie has been through the writ of habeas corpus Clannrng that: their
constitutional nghts were vrolated procedurally, crnnmals appeal theeir case to'the federal courts
In Herrera v Colling (1993) the Suprerne Court re]ected the appeal ofa Texas man on death row
who clarmed that he had new eviderice that proved his innocence. ‘Fhe Coutt ruled that the writ
was notin thelr ]unsdrctron and sent a clear message to other states that they should handle these
appeals AT e o ; i Gl PR

EF?E@T @N PUBLE@ P@LB@Y

From the Eandrnark Marbury v Madrson ruhng, to the Mzmnda decrsron, to the controversres sur-
roundmg the _separation of church and state, the Suprerne Court has had a significant impact
on public policy, By ]ookmg at.the hrstory of the Court, you wrll be able to see how various, chief
justices have been 1dent1hed as contnbutmg to the rrnportance of the Court in the pubhc policy
l arena. . , . o o : .

]ohn Marshall has been given. credrt for settmg the course of the young Supreme Court When
the issue of federal ]udgeshrps came to hlm in the Marbury case, Marshall had to find legal ratio-
nale to rule that the ]udrcrary Act of 1789 was unconsutunonal The case revolved around the
arguments made by Williarn Marbury, who had been appornted to a minox judgeship by outgo-
'1ng Federalist Preerdent John Adams at the midnight hour of his adrnrmstratlon The incoming
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: 501 f-refused to'de! fver the' comrnrssmns, and Marbury asked the
o Supreme Court to. 1ssue a wrtt of mandamus directing the executive branch té make the appoint-
ments 'Ihe argument was made directly to the Supreme Court, ‘using the route of original juris-
drctron prescnbed by the Judiciary Act. Marshall, who was orlgrnally the Secretatyof State under -
Adams responsrble for delivering the commiissions, Wasin d feal bind: He convinced the Test of
- the Court that even though Madison was wrong not to. dehver the. commrssrons, the ]udrctary Act
of 1789 was. unconsntutronal because it did’ not meet the reqmrements outiined i m the Consti-
tution related to orlgmal jurisdiction. The prlnc1p1e of judicial revrew was, estabhshed and the
Supreme Court began making crucial. pohcy dec1srons Other cases, prevrously descnbed such'
as Gibbons v Ogden (1824) and McCuiloch v Maryland [1819), further strengthened the power
of the Marshall Court The modern court began wrth the court run by Chlef ]ustrce Earl Warren
in1952, °.° 0 S S . S e
Perhaps the most actmst Court in, the hlstory of the Supreme Court the Warren Court (1953—
1969) faced the question of determining the future of the civil rights movement Appomted by
Presrdent Ersenhower in 1954 Chlef ]usttce Earl Warren convmced a spht court that it was essen-
tlal to overturn the separate but equai doctrme establrshed by Plessy v Ferguson. (1896) 'Ihe Cougt
also expanded the rrghts of the. accused and ordered states to: reapportron thetr 1egrslatures (see
Chapters 6and 8). - . : : R . PR
When Warterni rettred m 1969 Presrdent N1xon had an. opportumty to change the face of the .
Court He appomted Warren E Burger, a conservauve jurist, He also filled. another vacancy by
appomtmg Harry Blackmun to the Court. The Court, however, conttnued to make rulings that

' 1rked those strict construcuomsts Even though meore, conservattve than the Warren Court; it con-
tmued 10 break down segregation by orderlng bussmg 1o end segregauon patterns It upheld affir-
'- ';mahve acoon programs, and even though it limited aspects of the Mlmnda decision, it, contmued
o recogmze the rights of the accused The Burger Court wilk be: remembered most for the Roe
_ 3v Wade decrslon Biackrnun also emerged ds-the Court s liberal spokesperson Iromcally, Burger
had to wrtte the majority decrsron in United Stares v Ntxon (1974) wh1ch re]ected Nixon's claim of

executwe prlvﬂege innot turmng over the Watergate tapes:’ . : :

*.In 1986, after Repubhcan appointiments. made by Ford and Reagan, Wllham Rehnqurst became
the nation'’s 17th Chief Justice. Along with Sandra Day O’ Connor, ‘Anthony Kennedy, and Antonin-
Scaha, this Court was the most conservative, in American history. It began toTeverse many of the
earher Warren and Burger ruhngs When George Herbert Walker Bush. was elected president in
1988 he added to thé Court’s conservauve majonty by, appomtmg Dav1d Souter and Clarence
'Ihomas However, Souter took more of a middle-of-the- road approach and emerged as a crucial
swmg vote in many cases. After Cliriton was, elected in 1992, he had the opportunity to start the
- process of reversing the conservatism of the Court by appomtmg appointees Sonia Sotomayor and
' _j-Elena Kagan and maintained the liberal mlnonty on the court. The future of the Supreme Court

will depend to a large extent on the new coalitions formed and on the outcome of premdentlal
'electtons One thmg has certamly become evldent a majorrty may vote one wayr on one 1ssue, and

- om another issuean enhrely new ma]orlty may emerge In many of these cases, Iustlces Sandra Day

' 'O Connorand Anthony Kennedy became the 1mportant swmg votes S
“Some of these decrsrons have been charactenzed s d new form of }udlcral acuvrsm conserva-

L [.tlve activism’’ The cases that overturned federal laws sent a sagnal that the federal government was

. __:usrng 100 much of its 1nherent powers to create law n the fitst four terms that Chref Iusuce ]ohn

: Roberts has’ presrded over the Supreme Court, the court s ma]orlty has been more conservauve in
their decrsrons Along wnh Iustrce Alito, ]ustlces Scaha and ’Ihomas—vnth Kennedy as the swrng
vote—have tllted the court more to the r1ght o B : "

172 AP UNITED STATES GOVERNMENT & POLITIES




gBBJDﬁ@E&L PE%IE,@S@@E%W

In the early days of the republic, argurments revolwng around strict construcnomst versus loose
consiructionist interpretation of the Constitution abounded.- Today, we see peOple argumg
whether the Court should be activist o demonstrate judicial restramt Ail Supreme Court nomi-
nees are asked to desmbe their judicial phalosophy ' '

The critics of judicial activism make the argument that it is not the Court’s respon51bﬂ1ty to set
policy in areas such as abortion, affirmative actior, ‘educational policy, and state criminal law.
They feel that the civil liberty decisions have created a' society without a moral fiber. The fact that
judges are political appointees, are not dlrectly accountable to the eléctorate, and hold life terms
makes an activist court even more unpalatable to some. .

Orni the other hand; proponents of an activist court point to the respons1b1hty of the ]ustlces
to protect the rights of the accused and mlnorlty interests. They point to0how long it tookfor the
doctrine of separate but equal to be overturned. And they point to how: many states attempt to

The debate on
whether the
Supreme Court
should refiect an
activist pesition
oF exhibit judicial
restraint has not
been resolved.

circumvent court decisions and national law through laws of their own. Proponents of ]ud1c1ai -

activism also malke the argument that yott need the Supreme Court to be a watchdog and fulfill its
constitutional responsibility of mairitaining checks and balances. As Alexanider Hamilton wrote in
Federalist No. 78, "Laws are dead letters without courts to expound and define’ thelr true meanmg
and operation.” e " : v )

The critics of ]ud1c1al restraint feel that the ‘interests of government are not realized by a-court
that refuses to make cricial decisiofis. They suggest that the federal systén will be weakened by a
court that allows state laws that may conflict with the Constitutionto go unchallenged: Proponents
of judicial restraint point to the fact that it is the role of the Congress'to make policy and the role of
the president to carryit out. They feel that the Court'should facilitate that process ratherthan initi-
ate it. They point to the fact that in many cases the Constitution does not justify decisions in areas
where there are no references. The nght to an assisted suicide, for instance, became an issue that

" advocates of judicial restraint urged the Court to reject on the grounds that it was not a relevant

federal issue to hear on appeal. The Rehnquist court, in fact, ruled against a group of phys;mans _

arguing for the constitutional right to assisted suicide. SR
One of the fronies in the debate is that those favoring judicial restraint would 111(8 to see prece-

dent be the muiding light. _However, in declaring congressional laws unconstitutional and creatmg‘

new precedent, those advocating restraint have themselves become activists.
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