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Historically, the
Constitution could
not have been
ratifled without an
agreement that a
bill of rights would
he included.

m “The right of the people . . . shall not be violated . . .” regarding unreasonable searches
and seizures.. . '

= “No person shall be held .. ."” to'be a witness against himself, in double jeopardy, or
“deprived of life, liberty, or property without due process of law . ., ..”

m “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.” '

v

These excerpts illusirate why the Bill of Rights represents a basic definition of a person’s civil
iberties—those rights of the people that the governmnent cannot take away. They are guaranteed in
the Constitution, in the Bill of Rights, in other amendments passed, as well as through court inter-
pretation. These rights are charactegized as substantive, the kind of limits placed on the national
government (like theFirst, Second; Arid Eighth Amendments) and progedural, outlinihg how the
ﬁi%endment) Civil liberties

governmeni is supposed to treat indiv@als (for instance the:Fifth
ct mdmduals from abuses of the o,gernment, whereas

differ from civil rights. Civil liberties pr

civil rights come-about-as-a result of the equal protection under the law. Bot civil liberties and

civil rights limit the power of government,

This chapter also explores the historical development of the Bill of Rights and gives you a breal-
down of the nature of the Bill of Rights and how it protects individuals against the tyranny of the
government, as well as highlights key Supreme Court decisions. It also explains how the Bill of Rights
through these Court decisions has been extended to the states, creating a form of judicial federalism.

INDIVIDUAL RIGHTS AND THE CONSTITUTION

Tt became apparent to the Foundmg Fathers that, without some kind of compromlse regardlng a
statement of the people’s rlghts, the ratification of the Constitution would be in jeopardy. When
the original proposal was made by George Mason, a Virginia delegate, to add a bill of rights to
the Constitution in 1787, it was turned down by the Federalist forces controlling the convention.
However, when the states 'began.the‘rati-ﬁcation ptocess, it became obvious that the necessary nine
states needed to approve the document would not vote to ratify without an agreement to add a

series of amendments that would protect people from the potential abuses by the national gov-

ernment, The Federalists argued initially that a-bill of rights was not necessary because the states
under a federal system would protect their citizens. The Anti- Federahsts 1n51sted that these rights
be written and included in the proposed Consntutlon

States such as Massachusetts, South Carolma, New Hampsh1te, Virginia, and New York agreed
to support a bill of rlghts 1mmed1ate1y after the Constitution was ratified. In the argument over
whether- orinot to include a bill of rights into the original Constitution, James Madison wrote in
the Federalist No. 84, “I go further and affirm that bills of rights, in the sense and to the extent in
which they are contended for, are not only unnecessary in the proposed Constitution but would
even be dangerous” On the other hand, in'a Letter from the Federal Farmer to the Republican (an
Anti-Federalist publication), it was written that “People, and very wisely too, like to be express and

explicit about their essential rights, and not to be forced to claim them on the precarious and una-

scertained tenure of inferences and general principles. . . ” The Anti-Federalist forces prevailed,
and the bill of rights was adopted in 1791.

Selective Incorporation

The John Marshall Court of the 18005 was responsible for key decisions that clarified the nature
of government. Decisions such as Marbury v Madison (1803), McCulloch v Maryland (1819),

* and Gibbons v Ogden (1824) defined the power of various components of government, And even
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The guarantees
of freedom of .
speech and press

m Can states legislate nondenominational prayer, a moment of silence, creationism as a part
of the curriculum, and equal access to its facilities to religious groups?

w Can clergy recite a blessing at graduation' ceremonies?

= Are seasonal displays at public areas allowable?

» Are vouchers and public monies used for private parochial schools constitutional?

These are just a few of the many questions raised by the establishment clause The followmg key

' Supreme Court decisions have created precedent

‘- Key Court Cases

L3

*Engle v Vitale (1962)—This decision struck down a New York State nondenommatlonal prayer
that started with the words “Almighty God, we acknowledge our deperidence upor thee .

Lemon v Kurtzman (1971)—The Lemon test, whlch came out of this case, sets the criteria in deter-
mining whether the line of governmental interference is crossed. The three- pronged standard indi-
cates that the purpose of the legislation must be secular, not religious, that its primary effect must ’
neither advance nor inhibit retigion, and that it must avoid an “excessive entanglement of govern-
ment with religion” Bven though this case struck down a law that provided governmental aid to
private schools, ithasheenused asa barometer to measure other legislative practices of the state.

*Wisconsin v Yoder (1972)—'Ihe Supreme Court ruled that a state could not force Amish students
to attend school past the 8th grade | because it violated the free exercise clause.

Leev Wezsman (1992)—'[hls de01s1on directed school officials not to invite clergy to recite prayers
at graduat1on ceremomes

*Required cases

' FREEDOM OF SPEECH AND THE PRESS

are also limited by -

the interests and

well being of the
citizens.

96

“Congress shall make no law . .'. abridging the freedom of speech, or of the press . ..

The prorection of the citizens’ right of free expression versus the government’s interest of limiting
speech and the press for the interests and safety of the country. and its citizens is basic to the inter-
pretation of this clause of the First Amendment. From John Peter Zenger's concept of complete _
freedom of the press on the one hand to Justice Oliver Wendell Holmes'’s recognition that you
cannot yell “Fire” in a darkened movie theater on the other hand, the issue of how much freedom
of speech and the press can be aliowed has been debated.

Speech can be categorized as symbohc and expressive. It extends to public areas of commercial _
speech as well as private application. It raises the complex-issue of what is acceptable and what
is obscene. Government has the role to maintain a balance between order and the ability of its
citizens to criticize policy. The issue of what constitutes “fighting words” or a "clear and present
danger” goes to the heart of free speech and expression. ‘

Press is characterized by the written word and the ability of a publication to prmt material with-
out prior review or prior restraint (censorship) by a governmental body. It also raises issues regard-
ing the rights of reporters to pursrle a story and what constifutes libel.

Some of the ma]or questions raised in this area follow. '

m Can the government limit free speech and press during times of war or other natlonal
emergency? .

m To what extent can organized “hate groups” such as the Ku Khux Klan and Nazis advocate
their views publicly? ‘ o
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*Buckley v Valeo (1976)—The Court upheld federal limits on campaign contributions and ruled
that spending money to influence elections is a form of constitutionally protected free speech.

Texas v Johnson (1988)—Based on the arrest of Gregory Lee Johnson for burning a flag outside
the Republican National Convention in protest of the president’s foreign policy, the Supreme
Court ruled that this action was a form of symbolic speech protected by the First Amendment. The
Supreme Court decisions in this area have tended to tread a thin line, - '

*Citizens United v Federal Election Commission (2010)—This case overturned parts of the
- McConnell v Federal Election Commission (2003), the court ruling that corporate funding -of
political advertisements that did not specifically endorse a candidate was constitutional under the
First Amendment’s free speech clause and could not be limited. The court upheld the parts of the
2003 McConnell case that required the disclosure of political advertising sponsors and it upheld
the ban of direct corporate and union contribugibns to political candidates. In 2014, the Supreme.
Court struck down the total amount of money one contributor could give to all candidates, polit-
ical partie_s, and PACs combined in federal elections. Known as McCutcheon v FEC, the court’s

ruling almost completely eliminated any soft money restrictions, other than money directly given
to one candidate. ﬁCandida’te_s could raise mdney from multiple sources giving individuals the right

'~ to donate millions of dollars. The significance of these cases was thatin the 2010 and 2014 midterm
clections and the 2012 présidenﬁal campaign independent expenditures skyrocketéd.

*Required cases

FREEDOM OF ASSEMBLY
“Congress shall make no law respecting . . . the right of the people peaceably to assemble, and
to petition the Government for a redress of grievances.” :

The rights of people to gather in places they want and express their point of view
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right to present their point of view to a governmental bddy are the central themes
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aware of the protection of the individuals at the scene of assembly. Additionally,
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the extent to which individuals through their association in political groups can

i
ey

i

exert pressure on the government must be taken into account,
Some of the major questions raised by the themes of this clause follow. -

m What constitutes equitable time, manner, and place restrictions on groups?

» To what extent can theése demanstrations take place on public and private property?

» Ifa group an individual plans to associate with advocates violence, can the government
restrict association and the right to petition? '

Key Court Case

DejJonge v Oregon (1937)—In a key incofpdration case, the Supreme Court ruled that the Fourteenth
Amendment’s due process clause applies to freedom of assembly. The Court found that DeJonge had
the right to organize a Communist Party and speak at its meetings even though the party advocated
“industrial or political change or revolution”” Howeve, in the 1950s with the fear of communism on the
rise the Court ruled in Dennis v United States (1951), that Dennis, who was leader of the Communist
Parfy, violated the Smith Act by advocating the forcible overthrow of the United States government.
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‘The Third and
Fourth Amend-
ments protect
Individuals from
arbitrary invasion
of a person’'s
house or an
individual’s
privacy.

RIGHT TO PRIVACY

Quartermg ofsoldters "in ttme af peace” shall be tllegal wrthout the consent of the owner.”

“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but
upon probable cause....” '

‘The first of three amehdmenté that deal with the due process rights of individuals, those proce-

dural rights that protect individuals from governmental interference, are the Third and Fourth
Amendments. They deal with such issues as search and seizure and the right of privacy. Included
in the Bill of Rights because of abuses in this area by Great ‘Britain when it ruled the colonies,
these amendments prevent the unrestricted quartering of soldlers, blanket search warrants, and
the unlimited i mvasmn of privacy by the government.

By and large, the only time the Third Amendment has been used by the government was during
the Civil War when the North quartered t:roops in Southern mansmns lhere have been no Supreme
Court cases mvolvmg the Third Amendment.

The Fourth Amendment has come under the scrutiny of both the federal and state govern-
ments in determining how far they can go in obtainittg evidence. The key. criterion in determin-
ing the legitimacy of the search is probable cause. That becomes the first component of the due
pro'cess rights of individuals, which also applies to the states as a result of a similar clause in the
Fourteenth Amendment. An exception to the probable cause component is the “plain view” char-

 acteristic. It allows police to obtain evidence that is in sight of the investigators. Situations such

as emergencies, investigations requiring w1retapp1ng, and the extent a police official can search
a car are also raised by the Fourth Amendment. Some of the major issues related to the Fourth
Amendment foliow

- m To what extent can police conduct a search w1thout a warrant and obtain ewdence found to
prosecite an individual? . '
m What methods can law officials use to obtam ewdence?
m Can the right of privacy extend to social issues such as abortion?
m Can the government use wire taps without a court-order?

Key Court Cases

Wolf'v Colorado (1938)—In the first 1ncorporat10n case that dealt-with the | pnvacy section of the
Fourth Amendment, the Supreme Court held that even though the exclusion of illegally obtained
evidence as stipulated by state law was not mandated by the due process section of the Fourteenth
Amendment, the court did say that the Fourteenth Amendment's due process clause did apply to
the states. They said the states cotld adopt other measures that would not fall below the minimum
standards set forth i in that amendment 'Ihe decrslon was overtirned by the Mapp v Ohio case.

Mapp v Ohio (1961)—A key state incorporation case, Mapp v Ohio established the exclusionary
rule for states. The exclusionary rule determined that police may obtain only that evidence avail-
able through a legitimate search warrant. Other evidence found at the scene of the crime is not
admissible in the trial; it must be excluded. This doctrine has been modified by the plain view
doctrine. Many people have been critical of the exclusionary rule, suggesting that it handcuffs the
police from obtaining legitimate evidence necessary to prosecute a criminal. $ince Mapp v Ohio,
other cases have created further exceptions. In Nix v Williams (1984) the Court allowed “inevitable

discovery” of tainted evidence, that is, evidence that would have eventually been discovered with

a legal warrant. United States v Leon (1984) created a “good faith” doctrine, which stated that if
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Constitution in Article I'Section 9, has also been called a writ of liberty. It directs the police to show
cause why a person may be held for a crime. It has also been used by convicted criminals as a route
to appeal their conviction from the state courts to the federal courts based on procedural issues.
An 1nd1ctment is a formal list of charges made by a grand jury. When enough evidence is given to
the grand jury, it develops a list of formal charges that is presented to the accused prior to trial. _
A speedy trial has been defined by law on the federal level as a trial that must_take'place no more
than 100 days after arrest. Each state has laws addressing this issue. A public trial means that it is
held in a public courthouse. Depending upon the specific issue, the extent of public viewing and

that the jurors will be identified by name. In'the trial of the World Trade Center bombers, the jury
was chosen in this manner. In obtaining an adequate defense, the conditions in which a defendant

can obtain a lawyer based on financial conmderattons and the exact time a lawyer is brought in are
not defined. Double jeopardy means that once a verdict is handed dowmn, you cannot be tried tw1ce
for the same crime. That does not mean that if you are found innocent of state charges, you can-
not be tried for a federal offense dealing with the same issue. 'Ihat is what happened to the police
1nvolved in the beating of Rodney King.
Surveys taken have shown that much of the public is critical of the manner in which courts,
have interpreted these prowsmns Crime and violence have become a national concern. Anu—
‘crime legislation and Supreme Court decisions have responded to the public’s concern.
Some of the questions raised by these amendments follow.

Can due process rights be suspended during times of national emergen(:les?
Is live media coverage of trials allowable? :

Does alawyer have to be as51gned to a defendant who cannot afford one?
Atwhat point does the accused have the nght to consult a lawyer?

To what extent do the police have to advise the accused of their rights?

Key Court Cases
_ _ Escobedo v Hlinois (1964)—Danny Escobedo requested the assistance of a lawyer after he was
/ arrested for the murder of his brother. Thé police would not grant the request even though there -
was a lawyer at the police station. Escobedo made a number of incriminating statements with-
out his lawyer present, which were later used against him at the trial. The Supreme Court ruled

Escobedo’s due process rights of self-incrimination and right to counsel were violated and he was
< released from prison.

*Gideon v Wainright (1964) —This landmark case established that the accused has the right to an
attorney even if he or she cannot afford one. Gideon, aecused of a felony in Florida, requested the
assistance of a lawyer, The Florida criminal j justice system allowed free assistance only in cases that
were punishable by death. Gideon defended himself and lost. The Supreme Court ruled that his
Sixth Amendment due process rights made applicable by the Fourteenth Amendment were denied.

Miranda v Arizona (1966)—In probably one of the most publicized cases of its kind, Ernesto
M.lranda, mentally retarded, was accused and convicted of rape and kidnapping. He confessed
to the crime under intense interrogation without any mention by the police of his nght to obtain
a lawyer or what consequences the answers to their questions would have on the outcome: of
the trial. The Supreme Court, in its landmark ruling;, established the Miranda rights. Those rights
directed the police to inform the accused upon arrest that he has a constitutional right to remain
silent, that any thing said can be used in court, thatlh_e has a right to consult with a lawyer at any -

*Required case -
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media coverage can be determined by the ]udge "The right to a jury trial does not necessarlly mean
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The Ninth and
Tenth Amendments
to the Constitution
further define
rights not listed in
the Constitution

to the people and
states.

Called by some the elastic clause of the Bill of Rights, the Ninth Amendment guarantees that those
undefined rights not listed anywhere in the Constitution cannot be taken away. Such issues as
abortion and the “right to die” have come under the umbrella of this amendment.

The Tenth Amendment, discussed in Chapter 4, extends to the states the right to create laws for
the best interests of their people. It is the basis of federalism, and when this amendment comes
into conflict with the other amendments of the Bill of Rights and the Fourteenth Amendment, the
outcome of the dtspute further defines the changing nature of federalism. The more the Supreme
Court nationalized the Bill of Rights through the application of the Fourteenth Amendment, the

" more judicial federalism made the Bill of Rights apply directly to the states.

Some of the questions raised by these amendments follow.

» Does an individual have the right to die?
m How do the courts resolve the conﬂict between state and federal laws and issues raised by
the Bill of Rights? - ‘

Key Court Cases

*McCulloch v Maryland (1819)—The Supreme Court ruled that a state did not have the rlght to
tax a federal institution saying that “the power to tax is the power to destioy.”

United States v Lopez (1995)—The Supreme Court ruled that Congress m1sused its authority in
enacting the Gun-Free School Zone Safety Act, which made the possession of a gun mtIun 1,000
yards of a school a federal crime, The Court held that enforcement of such an. act comes under the
authority of the states.

Printz, Sheriff/Coroner, Ravalli County, Montana v United States (1997)—Cha]lengmg the

_provision of the Brady Law, which mandated local officials to perform background checks on

people purchasing handguns, the Supreme Court ruled that that specific part of the law was
unconstitutional. ‘ .
The discussion involving the relationship of the Bill of Rights to the state’s right to deVelop its
own laws and procedures goes to the heart of what the future of federalism will be. There is no
doubt that the nationalization of the Bill of Rights through the incorporation of the Fourteenth
Amendment has had a signtﬁcant impact on state laws. From' the interpretation of the First
Amendment freedoms to the rights of the accused, the states increasingly have to be responsive to '

. the principles of the Bill of Rights. However, decisions reached by the Rehnquist-Court have tilted

some of the power back to the states.

" Gonzalesv Oregon (2006)—The Supreme Couri ruled that the federal government could notblock

Oregon s Assisted SlIlClde Law by moving against physrc1ans who assisted terminally ill pattents by
giving them medlcme that would enable them to commlt suicide,

National Federation ofIndependentBus'mess v Sebelms (2012)—The Supreme Court ruled that
the Affordable Care Act {also known as “Obamacare”) was constitutional. In a split decision, the
court ruled that even though the Congress violated the Tenth Amendment’s interstate commetce
clause by imposing a penalty on those individuals who did not pay for health insurance, Congress
under its power to tax did have the authority to collect a fee if health insurance was not bought.

*Required case
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